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Cochrell, 492 s.w2d 22 (M. C. App. 1973). On May 13, 1973, appellant
filed his first federal habeas corpus petition, alleging that the
identification by the victimwas the result of suggestive procedures and
that an inproper jury instruction was given. |n an unpublished opinion the
federal district court denied the petition on the nerits.

Appel lant then returned to state court and filed a notion for state
post-conviction relief under M ssouri Suprene Court Rule 27.26, on August
9, 1974. Foll owing an evidentiary hearing, the state court denied the
post-conviction notion. Appellant appeal ed the denial of the Rule 27.26
notion, raising the single claimfor relief that trial counsel had been
ineffective for failing to interview Patrolman Gavin, the arresting
officer, prior to trial. Appellant argued that because trial counsel was
i nadequately prepared for cross-exanination of the officer's testinony,
counsel inadvertently opened the door to dammgi ng testinmony concerning
appel lant's statenents about a prior conviction for rape. On April 13,
1976, the Mssouri Court of Appeals affirnmed the denial of the Rule 27.26
notion, finding that counsel's decision not to interview Gavin was a natter
of trial strategy. Cochrell v. State, 537 S.W2d 584, 585 (Mb. Ct. App.
1976) .

Thereafter, appellant filed a second federal habeas corpus petition
on June 1, 1976, alleging that trial counsel was ineffective for failing
tointerview Patrolman Gavin prior to trial. The district court denied the
petition on the nerits, concluding that trial counsel was not ineffective.
Cochrell v. Wrick, 420 F. Supp. 658, 661 (E.D. Mo. 1976). Appellant did
not appeal this decision

On August 12, 1991, appellant filed his third federal habeas
petition, again raising the claimthat counsel was ineffective for failing
tointerview Patrolman Gavin prior to trial. The district court denied the
habeas petition on the ground that the clai mwas



barred as successive because it had been addressed pursuant to appellant's
previous petition.

On appeal, appellant now contends that the claim of ineffective
assi stance in his second habeas petition was exani ned under the "farce and
nockery" standard used prior to the standard adopted by the United States
Supreme Court in Strickland v. Washington, 466 U S. 668 (1984). As such
appel l ant argues that the district court erroneously ruled his ineffective

assi stance cl ai mwas successi ve because the claimwas never reviewed under
the prevailing |l egal standard announced in Strickland. He thereby urges
that he has denonstrated good cause to excuse the successive nature of his
claim

After a state prisoner's first federal habeas petition has been
deci ded, federal courts generally cannot consider the nerits of clains
raised in the prisoner's later federal habeas petitions. |nstead, federa
courts nust wusually dismiss clains raised in subsequent petitions as
successi ve or abusive. A successive claim raises a ground heard and
decided on the nerits in a previous petition, whereas an abusive petition
rai ses new clains that were available but were not relied upon in a prior
petition. Schlup v. Delo, 115 S. C. 851, 863 n.34 (1995). In order to
have the nerits of a successive or abusive claimreviewed by a federa

court, the petitioner nust denonstrate either cause and prejudice or actua
innocence. Sawyer v. Witley, 505 U S. 333, 338-39 (1992).

Appellant's claim of ineffective assistance was rejected on the
nerits in appellant's second habeas petition. At that tine, the Eighth
Circuit reviewed ineffective assistance clains under the "farce and
nockery" standard. See Cardarella v. United States, 375 F.2d 222, 230 (8th
CGr. 1967). Before relief could be granted under that standard, the court

had to find that counsel's acts or



om ssions nade the proceedings a farce and a nockery of justice, shocking
to the conscience of the court. 1d.

Fol |l owi ng the denial of his second habeas petition, the Suprene Court
handed down Strickland v. Washington, establishing an objective

reasonabl eness performance standard for ineffective assistance of counse
clains. Wiile appellant is correct that the perfornmance standard changed
following the denial of his habeas petition, that change cannot constitute
cause in the present action because appellant's claimwas revi ewed under
essentially the sane test which was |ater announced in Strickl and.

In rejecting appellant's second habeas petition in 1976, the district
court observed that other circuits "word the test for determning the
constitutional adequacy of counsel in terns of whether the defendant
recei ved reasonably conpetent assistance of counsel. |n our judgnent, the
pr of essi onal conduct of petitioner's counsel was fully adequate under
either test." Cochrell v. Wrick, 420 F. Supp. at 661. The district court
in the present case concluded that because the previous court reviewed

counsel's perfornmance under essentially the sane standard adopted in
Strickland and found it adequate, there is no need to review the nerits of
the claimagain. W agree with the district court. This conclusion is
buttressed by | anguage from Strickl and:

To the extent that this [new standard] has already been the
guiding inquiry in the lower courts, the standards articul ated
today do not require reconsideration of ineffectiveness clains

rejected under different standards. |n particular, the mnor
differences in the lower courts' precise fornulations of the
perfornmance standard are insignificant: the different

formulations are nere variations of the overarching
reasonabl eness standard.

Strickland, 466 U S. at 696-97 (citation onitted). Because appellant's
cl ai mwas revi ewed under essentially the sanme test



which was | ater adopted in Strickland, no good cause exists for another
review of the claim The district court did not err in concluding that the
claimis barred as successive.?
[l
Accordingly, the judgnent of the district court is affirnmed.
A true copy.
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2\ note that, as an alternative holding, the district court
bel ow anal yzed appellant's claimof ineffective assistance of
counsel under the Strickland standard and found it to be w thout
merit. W agree with the district court that appellant has
failed to establish that counsel perforned deficiently by
choosing not to interview the arresting officer prior to trial.
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